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of the New York Bar: author of "Patents and Antl-Tru- Laws." "nseets ol tht
Mierman Anti-Tru- st Act,-- "Anti-Tru- st Legislation by tho States." e.

official or the Administration was recently reported toAniOII 6iild that the Govcrnmentwould Invade the Patent Office
with tho Sherman Anti-Tru- st Act.

This report was Iator denied.
The fact remains, however, allowing for tho plcturesquenessi

of tho simile, that something very like an invasion of what have'
heretofore beon patent rights Is now under way
in the Department of Justice and In both Houses of Congress.

The Attorney-Gener- al and the Patent Laws.
By tho decree which the Government procured, In October.

1011. In what was colloquially called tho "Electrio Lamp cases
tho combination was dissolved as a violation of tho Sherman Anti-Tru- st

Act. and each Company In tho combination which made or
licenbod tho making of incandescent oloctrb lamps, whether under
patenta or uot, was enjoined generally from Imposing upon the
licunseo theitlxitig of a re-ba- lo price to bo observed by the licensee's
vendees. The docroo further enjoined each Company in tho com-

bination from making any urrangement with dealers who might buy
from it tantalum fllamont lamps, tungsten filament lamps, motallzod
carbon fllamont lamps, or ordinary carbon filament lamps, whether
made under letters patont or otherwise, whereby such dealers were
coropolled to purcliaae all thoir ordinary carbon filament lamps

fro', such Company. Tho decree further enjoined each Company
fro.n making or enforcing any agreement, by which the dealors
bhould stipulate to purchaso any of tho above mentioned lamps

f'ora such Company, as a condition to purchasing or being supplied
with any other typo of lamp from such Company. With great detail,
the decree oujolnod each Coruparv from discriminating. In price or
in tonr.s of sale, against any dealer deiirbg to purchase tantalum
filament lamps. tu"Jten filament lamps metallized carbon fila-

ment lamps, bccatiuoof tho fact that such dealer purchased ordinary
carbon filament lamps from other manufacturers. Thodccrco further
enjoined each Company from making any discounts bused on tho
total quantity of two or more types of lamps sold to a dealer, when

the result would be to combine or aggrogato the discount on both an
unpatented lamp and a patented lamp. In broad terms, tho decree
enjoined flach Company in the combination from making tiny use

of its patents in such a manner as should, in any way, tend to con-

trol tho manufacture or nalo of any typos of unpatented lamps.
Several weeks later, tho Government filed n bill in equity against

another group cf concerns, whose business consisted in manufactur-

ing and leasing muchines, each of which porformed one operation In a
series that together constituted one branch of tho manufacture of

a necessity of life. In this bill, tho Government prayed lhat thcie
concerns bo dissolved as a combination In violation of the Slwrram
Anti-Tru- st Act. Following the analogy of tho decree In t.ie "Eeo--

tric Lamp case," the Government prayea tntt overv stipulation m
the leases covering such machine, that required the lessj to uss
Mich machine In combination with any other In '.no Mrtfw of which; nhevtM l declared illoeal and void: and further.
that the concerns wh'ch manufactured and lessed tneje machine.!
be enjoined from making any arrangement with the lessees by which
F,uch losePH stipulated, us a condition of leasing euch machines, that
thev would lease or be supplied from the manufacturers with any
other machines or the same series. The Government further prayed
that tho manufacturers of these machines bo enjoined from making
nnv discount or rebate, by wny of reducing the royalties upon tho
machines which they leased, for U13 purpose or inducing the lessee
to uses their machines exclusively. Although most of the machines
to which the Government thus referred embodied numerous in-

ventions covered by patents, the Government expressly claimed
that this fact made no diffcreneo.

Congress and the Patent Laws.
While the Department of Justice Is thus extending the Sherman

Anti-Tru- st Vt into what previously was regarded as the domain
protected by the Constitution and tho patent Wot- -. Congrcii has been
active in suggesting new statutes to accomplish the tame purpose.

Senator Gore and Congressman Oldfielcl each introduce Into
Cojeress last spring a remarkable bill which piopoees toamend the

laws by providing that anybody may petition tho Commis-
sioner of Patent for a license to make, use and sell any patented
Invention, and that thereupon tho Commissioner shall hear buc h
applicant and the owner of the patent, and within ten days after such
hearing, shall make an order requiring the owner of the patent to
grant a license to the applicant, m such form and upon such terms

tho Commissioner "dooms just." The fact that somebody else has
already bought a license from the owner of a patent shall not pre-

vent the Commlhslonor from granting a similar license to any
other applicant. The bill further provides that every patont Im-

proving nn invention covered by a basio patent shall oxplro upon the
datof the expiration of tho basic

Senator Kenyon. who was an Assistant Attorney-Ooner- al of the
United States prior to his election as Senator, introduced Into the
Penate in May. 1911. n bill to supplement tho Sherman Antl-Tru- st Act.
this bill provided that if any business, or any portion of any business,
const It ted a combination in "restraint of trade." every person

in Vuch business should forfeit "any and all rights which such
porSn may have to protection undor or right to damages for infringe-
ment under any patent riant held or owned by such person, whether
llrectlv from the United States or under purchase. aslgnment or

right to tho freo manufacture and use of any ando
l arttalS.dSvloe8 or machines so hold under right of patont by the

per"on who shall have violated any or tho provisions or this Act.

IS bySenatcr La Follette. Con- -
KrciTman Lenroot and othor Congressmen, mostly as supplements

tents or tho Sherman Ant Act. providing n general
fanguaga that.no one shall make It a condition of any sale or ease
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iubstantUlly similar provisions, and prescribing various penalties
for forfeiture, fine and Imtuisonment, and In some Instances going

far rwondtho provisions of the bills nbovo described, aro now pend- -

l,1KTho'd?8p'os'ltion evidenced by these bills, and the tendency th.
r)panmcnt of Justice already noted, are matters worthy of thought-
ful consideration.

Early History of the Patent Laws.
Until tho most recent times, a liberal view has characterized the

AweOo WSoptjid. several of the colonle. had
laws which protected inventors exclusive use and profit of
heir Inventions. In 1780, when tho Federal Constitut on was adopted,
he fcublect was approached In the most generous spirit.

cle 1. Sect on 8,Sub-dlvlslo- of the Constitution provides
that Congress shall have power "to promote the progress of science
and useful arts by securing, for limited times, to authors and

exclusive right to their respective writings and dis-

coveries
clauso of the Constitution was the subject of

loss dlMgrromont and debate. To this clause, however, wasmore er
eoroVd thealmost unique distinction of universal approvai. Neither

In tho Const tut onal Convention, nor In the months of
"ampr S and public discussion which followed the Convention

ami nrw3nd the adoption of the Constitution byUe several States,
wn tho policy or this clauso hero challenged.

Following tho reccommcndatlons of Alexander Hamilton. In his
famous neport on Manufactures, the first patent laws of tho United
Unites with onactcd In 1700. During tie succeeding forty-Bl- x year
H.657 pat-n- ls worn Issued, Under the impuUo of tills growth, new
Matin, placing the patent oyBtcm upon u moro substantial basin,

WWMrh Justice' Story, writing about this time,was well within th
mark when ho stutcd:
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for Invention are now trratrd as a Just reward to Inten.ous
Bijn. and aa blfhlr baneilclM to the public, not only by holdlne out

to icnlus and lAlcnn and enterprise, but
tecurlnc to the ivhole community treat advantages fmm the free

comrminlrailon of secrets and proceses and machinery; which may be
most important to all the ureal Interests of noclety to agriculture, to com-
merce, and 1 manufactures, m udl as to the cause of science and art. In
Amerlra thli liberal view of the suhlcct has always been taken, and Inlcel
It la a natural If not necessary result from the very language and Intent of
the power jlven to Congress by the Constitution on this subleot."

Subsequent revision of the patent lawn brought the system
to such a degree of perfection that the commissioners of foreign
nations who attended the Centennial Exhibition in Philadelphia
In 1870, struck with the American superiority In machinery and
mechanical tools, attributed this superiority to the fostering effect
of the American patent system, and advised their governments to
take steps to create or modify thejr patont laws to conform to ours.
What most Impressed these foreign visitors, judging from their
reports to tho nations whom they represented, was the stimulus
which our patent laws afforded to Invention by mechanics working
in the factories and workshops throughout the country.

Prosperity Under the Patent System.
In 1878 the Committee of the United States Senato on Patents

reported that the patent system had beon the foremost agent In pro-
moting tho progress of tho useful arte In the United States. The
committee staled:

"No change should be made tn the patent law to wraVen the Induce-
ment which. In Its ordinary and normal operation In the common trans-acuo-

of business, It oners to Uiovi Mho will successfully Invent, and to
those who, by perseverance ami expenditure, will perfect the Inventions
and the machlues In which tiiey are embodied, and push their Introduction
so far as to nut tho public In possession of perfectly working machines or
a perfectly finished product,"

The benefits which the entire community derived from the patent
system vastly exceeded. In the opinion of the committee, "the loss
from changes which should substantially Impair the protection It
gives to the exclusive right Intended to be enjoyed by the Inventor
under the Constitution."

What tho United States owes to Its patent system can hardly
be estimated.

Figures showing the development of a few manufacturing in-

dustries afford ft slight notion of what the total benefit of the patent
system has been to the welfare of the United States. In 1850 the
amount of capital engaged In the manufacture of agricultural Imple-
ments was $3,Se4.:02. In 1903 It had increased to $180,740,700 and
afforded employment to 47,394 wage earners. The value of the
prcducts of this Industry meanwhile luui Increased from Ro.831,004
to 1112,007,344. In i860 the capital engaged In the manufacture of
sewing machines amounted to $1,484, 45u. In 1805 the amount of
capital in this Industry amounted to 128,685,284. The value of tho
products of this industry meanwhile had risen from (4,403,208 to
2O,8C0,870. Practically every Invention that has made possible the

improvement of electrical apparatus has depended for its existence
sua development upon the patent system. In lftSO there were only
78 concerns In this industry and the capital employed amounted to
SI.500.7SS. In l(a)5 there' were 784 establishments, and the capital
invested amounted to $174,088,024, Tho value of the product mean-
while had increased from $2,655,038 to $140,809,369. The typewriter
industry was created almost entirely by patents. In 1880 there
were 30 establishments employ Ing a capital ot $1,421 .783 and producing
an output of $3,fK)0,126. In 1805 there were 66 establishments employ-
ing a capital or $1U,641,S92 and producing a product of $10,640,485.
Oil iter industries dependent upou patenta showed even more striking
results. The paper and printing trades produced in 1805 an output,
valued at S596.S72.350. Manufactures ot metals other than Iron and
steel amounted in the same year to $442,912,n99. Textiles, which
are peculiarly the product of patented articles, aggregated In 1005
the enormous total of $1,397,009,940. In 1880 the capital employed
in tho manufacture of boots and shoes was $12,994,028. and the value
or tho product was $166,050,354. In 1905 the amount of capital in the
industry was $122,520,093, and the value of the output was $320,107,458.
In 1S80 there were rive concerns In the United States manufacturing
photographic apparatus, having a capital of $63,000 and an annual
product. of (142.000. 'In 1905 tnero were ninety establishments In
this industry, having a capital of $5,731,462 and an output of $8,543,960.
During tho live years from 1900 to 18U5 the number of manufactories
of automobiles increased from 57 to 178, the amount of capital In the
business increased from $5,78857 to $23,083,660, the number of wage
earners Increased from 2.211 to 12,049, the amount of wages Increased
from $l.320,G5$ $7.15$,05S. and the value of the product Increased
from $1,748,011 t $30,033,538. The aggregate value of all the refined
products "t petroleum in 1005 was $175,005,320. The manufactures
of Irou and steel in the same year reached the enormous total of

The entire amount of American manufactures for the
earn" year aggicgatcd in valuo $11,802,147,087. '

ISach of these lnduitries owed Its origin and developmentto in-

ventions encouraged by the patent system. The tremendous wealth
and prosperity Indicated by these figures affords some slight notion
of nt debt which the United Stated owes to Its patont system.

Parent Laws the Cause of Improvements.
The century just elapsed saw the Invention of the first steamboat,

the first practical steam rotary printing pres, the first locomotive,
tho first knitting machine, the first railrslad, the first typewriter,
tho first telegraph apparatus, tho first electrio light, tho first pneu-
matic tire, the first sewing machine, the first photographio camera,
the first ocean telegraph cable, the first shoe-sewin- g machine, the
first sanitary plumbing, tho first harvester, the first automatic rail-
way equipment, the first application of eleotrlolty to power and
transportation, the first telephone, the first phonograph, the first
rotary steam turbine and the first aeroplane.

Xono of these great Instruments of commeroe. in the form in
which we know thorn y, were produced In the pioneer inventions
which bear their name. A multitude of leas Interesting but in the
aggregate more Important Inventions had to be made Tn order that
the great ideas embodied In the initial inventions might become
workable.

With attention fastened upon the brilliant, Imaginative effort
represented by those pioneer inventions sight has been lost of the
greater effort involved in the painful, laborious experimentation
which has produced the numberless subsequent Improvements re-
quired to improve the pioneer Inventions in order to adapt them to
practical and commercial use. For this reason pioneer Inventors
like Fulton. Stephenson, Howe and Morse are ranked in popular es-
teem with great discoverers like Columbus. Cortes and La Salle.
But the hundreds of tolling inventors who followed these great
ploneors and did the less celebrated task, but no less necessary
and frequently more laborious work of devising ways and means
by which the original invention might accomplish Its great purpose
are forgotten, like the humble settlers In the train of the great dis-
coverers who opened and cultivated the country and by generations
of patient and uncelebrated toll have brought about iu present de-
velopment.

Whatever may have been the cause of the great pioneer In-

ventions, the stimulus that produced the thousands of Improvements
that havo adapted them to practical and commercial use has been
the patent system.

The Committee oTthe United States Senate on Patents in 1878.
reviewing the progress of Invention in England and In the United
States, declared:

"The steam engine. Invented and Improved by Watt, the steamboat
belonging to this country, the locomoUve engine Invented by Stephenson
and Improved by his son. were created under the direct and personal stim-
ulus ot the patent law, and patented as soon at invented. The labor and ex-
pense of watt and Boulton In perfecting the engine were so great that.
w ben It seemed likely to fall to the (round after Watt had spent all his means
and six years ot the fife of Ms patent. Par41amen extended It long before Its
expiration In order to Induce them to persevere. Watt thought In 1815

that no further Improvement could be added, but since that time the machine
has been the subject of Innumerable patents, and Its efficiency Increased
between four and five fold, while all the gain he made over the old atmos-
pheric engine of Newcomen was to Increase the power rather less than
fourfold. Since Stephenson's time the locomotive has been made the subject
of perhaps as many patented Improvements, few great In themselves, but
In the aggregate increasing lis capacity at much as that of the stationary
engine has been Increased. '

Tho committee announced the principle, which the Constitu-
tional Convention and the first Federal Congress had acted uoon.
which Alexander Hamilton had explained and which universal ex-

perience has demonstrated:
'The protection which the patent glvet patent owner In the results

attained Induces Mm, and It all that uitl Induce film, to expend the time and
the money-oft- en several hundred thousand dollars upon a single machine
- i perfceilLs .(.. lavrnttoa. embodying It In a practically usiul machine,
and Introducing It to puhllo use. The committee are. therefore, convinced
that the framers ot the Constitution were wise In their Judgment when. In
Inirustlntr to Congress 'Uie power to promote science aad useful arts,' they
gave them only one meant for doing It. namely, 'seeurlnr for limited timet
to authors and Inventors tue exclusive right to their respective writings
and dlsccvtrlet.' JVo ching should tt matt in tie parent iuu to irjn tht
Inducement which. In Its ordinary and normal operaUon la the common
transactions of buslnest. It oRrrs to those who will succeittuliy Invent,
and to those who, by perseverance and expenditure, will perfect Inventions
and tn machines In which tney are embodied, tad push their introduction
to at to put the public In possession ot perfectly working machine or s
perfectly finished product."

The total number of patents Issued up to December 12, 1911, was
1,011,894. In 1909 there were 65,839 applications for patents and $7,421

new patents were Issued. During that year the fees received by the
Patent Office In the course of Its business amounted to $3,042,823.14,
which allowed a considerable excess of receipts over expense. This
excess was turned into the Treasury ot the United State, so that on
January 1, 1910, the total balanoe to the credit of the Patent Office
created out of the excess of receipts Over disbursement for a long
period of years amounted to $6,998,227,84.

The numberless hours of labor, the million or dollar Of expendi-
ture, the countless failure and all the laborious and costly experi-
mentation represented by these figures have been and must always
continue to be essential to every step of economic and social progret.
The only compensation to those who bear this tremendous burden
for tho benofit or tho race is that afforded by the patent system.
For this Incalculable service the Constitution of the United States
merely provide that the Inventor who, at hi own risk and by hi
own labor and expenditure, ha finally Increased human knowledge
and comfort, may "for limited times have the "exolulve right"
to his own creation. Congress nave since fixed this "limited time
at only seventeen years.

Judge Taft's Definition of Patent Rights.
Just what the Inventor gets under the Constitution of tho United

States and tho patent laws was nowhere better described than In
1898, in the languago of tho Circuit Court of Appeals of tho Sixth Clr-ou- lt,

in which Judgo Taft, now President of the United States, and
Judge Lurton, now an Assoctato Justloo of the Supreme Court of
the United Htalet, both concurred:

"The e.sepfp of the monopoly conferred, by the grant of leltert patent
Is the exclusive rlifht louse the In ven Hon or discovery described In the patent.
This vxcluslto right of uso Is a true und abtolutt monopoly, and Is granted In
lerucation of tht-- common right, and this right to monopolize the use ot the
Invention or discovery Is the uiMnfl,il ptoptrty rtalf conened y law, and
uMen tlir public li unilfr obligation to rttrxct una protect. The right to make
and use, or sell, are completely severable rlgnts. anil Involves the right to
renter on others such nualliled privilege, whether of making, of selling to
nt'irrs. or of using, as he sees 111, whether within specified limits, or under
limitations of quanlty or number or restricted use."

Apart from the Interest which this definition of the patent right
dorlvo8, from tho high station now occuplod by the Judges that
announced It, this decision has the additional authority of having
teen repeatedly cited with approval of the Supreme Court of the
United States.

From this definition of the rights of tho owner ot a patent, two
principles result, which, time and again, have been laid down by tho
Courts:

First: The ownor of a patent may Impose restrictions upon the
use of the patent, and the manufacture and sale of the patented .
article by tho licensee, and such restrictions, if part of an express
agreement between the owner and such licensee, may be enforced
by the owner against such licensee.

Second: Tho owner of a patent may Impose restrictions upon the
use and resale of tho patented article, by the party to whom such
article is sold, and such restrictions, If made known to such party,
may bo enforced against such party by the owner ot the patent,
even though no express agreement exists between them.

Tochnlcal us these principles sound, their importance In the
American patent system, as the chief encouragement to inventions
which have enormously increased American wealth and American
prosperity, entitles them to careful consideration.

Several examples may be cited of restrictions upon the use of a
patent, and upon the manufacture and sale of the patented articleby the licensee, which, according to decisions of the Circuit Court of
Appeals of several circuits, may be Imposed and enforced by the
owner of a patent; provided such restrictions be made the subject
of an express agreement between the owner and such licensee.

The owner of a patent for rubber tired wheels granted to various
concerns licenses under these patents. The license agreement
established uniform prices and fixed the percentage of output which
could be made and sold by each licensee and provided that a Com-
missioner named by the owner of the patent should supervise the
business of all tho licensees, and receive a specified portion of theroyalties and distribute such fund among the licensees aooordlng to
their riuou 0r trade. The Circuit Court or Appeals of the SeventhCircuit, sitting In Chicago, held that this arrangement was valid,
and did not violate tho Sherman Anti-Tru- st Act.

The ownor of patents covering harvesting staokers granted
licenses under these patents to several concerns. By the terms ofthis grant the licensees agreed to maintain a fixed price, and to pay
the owner a fixed royalty. The Circuit Court of Appeals of the Sev-
enth Circuit, sitting in Chicago, held that this nrrangement was
lawful and not inconsistent with the Sherman Anti-Tru- st Act.

The owner of certain patents covering raisin-seedi- machines
assigned thoso patents to a Company, which granted back to theowner and several other concerns licenses under these patents. By
the terms of this grant, all the licensees agreed to pay certain fixed
royalties, which were divided In certain fired proportions among allthe owners who had thus assignod their patents, and undertookto use the patented machines in strict compliance with specified
conditions, and to use no machines made under other patents. The
Circuit Court of Appeals of the Ninth Circuit, sitting at San Fran-ciso- o,

held that this arrangement did not constitute a combination
In restraint of trade, or tend to create a monopoly within the mean-
ing of tho anti-tru- st laws. The Court disposed of the 8hennan
Anti-Tru- st Act as follows:

"ronrress having created the patent law, had the right to repeal ormodify It, In whole or In part, directly or by necessary Implication. Thebherman Law contains no reference to the patent law. Kach waa passed
under a separate and distinct constitutional grant of power: each waa passedprofessedly to advantnge the public: the necessary Implication Is not thatone lota waa taken away from the patent law; the neaessary Implicationts that patented articles, unless or unUI they are releaaed by the owner ofth patent from the dominion cf his monopoly, are not articles of trad orcommerca among the several states."

The leading authority for the proposition that the owner of apatent may impose restrictions upon tho use and resale of the pat-
ented article, by tho party to whom such article is sold, and that
such restrictions, if disclosed to such party, may be enforced against
him by the owner of tho patent, even though no express agreement
exists between them, is tho caso above referred to, decided by tho

.Circuit Court of Appeals for the Sixth Circuit, in which Judge Taft
and Judge Lurton both participated and concurred, and which hasseveral times been approvingly cited by tho Supreme Court ottheUnited Slate and often Quoted as authority by other Federal courts.

Trim was a cape in which a manufacturer owned several patents
:overing machines for fastening buttons to shoes with metallllo
fasteners. Every machine bore a conspicuous metal plate on which
was erp-.csse- d a restriction to the effect that the machine was sold
and purchased to use only with the fasteners made by he manu-
facturer, and that title to the machines should revert to tho manu-
facturer upon any violation or this restriction. Judge Taft andJudge Lurton, as lias already been shown, both held this restriction
tp be valid and enforceable. What to-da- y is most interesting in
their decision is the conclusive manner in which they answered the
suggestion that euch a restriction might extend the patent monopoly
to articles not Included under the patent. Slnoe the present atti-
tude of the Department of Justice and the proposed legislation
above described have been inspired solely by this suggestion it is
particularly interesting to see how completely Judge Taft and
Judge Lurton demolished it sixteen years ago.

Judge Taft Disproves Monopoly Charge.
Judge Taft and Judge Lurton showed with logio no less irre-

futable to-da-y than it was when the decision was first delivered,
that any monopoly in unpatented articles which might
result from such an arrangement was a legitimate part of the patent
right:

"If the patentee chooses to reserve to himself the exclusive use of bitdevice, and ue Invention be ot a wide character, and so radical at to enable
htm to ma and tm an unprintable pwUuct chtoper llun any othtr com-
petitor, a practical monopoly of the market for that article will result: andyet no one couli tan that a monopoly ih u curd vat Mroittmate, or obnoxiousto pualic policy."

"To Illustrate: Let It be supposel that the patents owned by this com-
plainant were of so wide a character as to cheapen the process of manu-
facturing shoes, and to drive from competition all other modes of manu-
facture. Then suppose the patentee were of opinion that they could roostprofitably enjoy their Inventions by retaining the monopoly of the use. andengajlng In the manufacture cf saoes. If content to undersell all others,they could engross the market for shoes, to the extent of their capacity tosupply the demand during the life of their patents, or so long at their Inven-
tion was not superseded by subsequent Inventions still further cheapening
the cost of manufacture. Hie monopoly thut ucutti uvula be tht Uoitimattconuoutnrt of tht meiiionout chzraettr or thtir Intention, Yet Just suchmonopolies may result whenever a new and surprising advance Is made 1n
seme art of wide and general use. Tht aieat cenitimfnj puWIe uvuli ttbintftttt, miner ijn tnjvrft. tor tit monopoly could endure to lona only atthoct Ktrt tuppilti at afris price tnan hat piteaUcd before tht tnttntion.

".Vow If the patentees, by retslnlng to themselves the exclusive use oftheir Invention, are able, legitimately and lawfully, to acquire a monopoly
of the manufacture of shoes, and destroy the shoe market for those who
before had shared It. why may they not. by a system of restricted licenses,
permit others to use their devices oo condition that only some minor part
of the shoe the pegs, the tips, the thread, or the buttons, or the button
fasteners shall be bought from themt if these concessions were euch atto enable others to compete, though their use of the mechanism wae re-
stricted by the icrras of tne llecnse, who rculd Justly complain If thalnvent-ors- .

content with a monopoly of the market for the article named In thelicense, surrendered the opportunity for a monopoly of the manui&cture of
the complete shoe?"

Judge Taft and Judgo Lurton thus convincingly proved that
such a rosult, far from offending against publlo policy, was a posi-
tive benefit, ror the patont owner could accomplish this result
only as he could "make and sell an unpatentable produot cheaper
than any other competitor" and that "the great consuming publlo
would be benefited rather than Injured, for the monopoly could
endure so long only as shoes were supplied at a less prioe than hadprevailed before the Invention." Applying these principle to the
staple-faetone- Involved In tho case before them they drove home
their logio in these words:

"This method of licensing their mechanism may or may not result tn
the entrossment of the market for Maples. Mo long as their tnvenUon con-trc- ls

the market for button-fastenin- appliances, and to the extent that
Jbelr machines shall tupersede other modes of clinching staples, just solong will be they be enabled to control the mtrket for staples' Their mo-nopoly In an unpatented article will depend upon tht merit or thtir patented
deriee, and the extent to which other clinching devices are superseded by It.in the last analytlt the Invention destroyed the demand for tlzet and abapea
of staples not adapted to uso with the machine of complainant and the mo- -

Scpely of the use awarded by the patents destroyed the market for ttaplea
for ute In complainant's machines. Trie monopoly in tht unparenteduoplt retain at an Incident trom tht monopoly In tht utt of complainant's

Inwndoii. and it thtretott a leaUlmalt remit of tht patenter' i control orer litutt or fit (nrenrton by othtrt. Dtptndtng, at inch a monopoly voutd, upon
tht merili ot tht Inttnffon lo trAlcS hit a mtre Incident, u It neither obnoiiautto public tolicy, nor an illeoal reiualnt of trait." '
.Comroon sense, no less, than the authority of the many courts

whloh have quoted this decision with approval, supports the reason-
ing pf Judge Taft and Judge Lurton. Tho Circuit Court of Appeals
of the Second CIroult. sitting in New York, has indicated thaVre-striotlo- ns

similar to those desoribed by Judge Tatt and Judge Lurton
should be enforced only when they required user of the machine to
purohase from the manufacturer articles particularly adapted to
the machine, as distinguished from articles like paper and ink and
other common supplies, made without particularity and sold in theordinary market. This distinction, however, should not disturb the
principle which Judge Taft and Judge Lurton in such masterly
fashion annunciated. This principle has timo and again been accepted
and elaborated by the courts. The common sense underlying has
been uocinotly stated by a Massachusetts Judgo as follows:

1
"Tbs owner rrlght stipulate for a price or royalty to be received entirely

In a stated turn of money or In part In the proOu that he would make In fur-
nishing fasteners at an agreed price for use lu the machine. The pur-
chaser who conld not obtain the machine at all except upon such terms aa
the owner should choose to Impose, might at well agree to pay for It la thatway as La say other.

This right of the patent-own- er to enforce restrictions regarding
the "tanner of use and terms of sale is not unroasonablo. Most
basio patents are not ready for commercial exploitation until the
lapse of six or seven years after thoy are issued. In this tho patented
article differs from the copyrighted book, which Is comploto and
ready for sale as soon as tho copyright Is Issued. Vot tho term of
the patent is seventeen years, as against twenty-eig- ht years with
possibly fourteen years moro In tho cam of tho copyright. Since
the productive period of a patent Is really eo short, tho Importance
of preserving, In full Integrity, tho right to enforce these restrictions .

regarding use and salo Is all tho greater.

The Supreme Court on Patent Rights.1)
The Department of Justice now contends that by reason of the

Sherman Anti-Tru- st Act the only restrictions which the patent-own- er

may Impose upon tho manufacture and sale of tho patented article
by his licensee are such restrictions as ho might lraposo If the article
were not patented; and further that by reason ot tho Sherman Antl-Tm- st

Act tho owner of a patent can no more imposo restrictions
upon the use and re-sa- lo of tho patented article than he might if the
article were not covered by patont.

From tho standpoint of publlo policy, the only conceivable argu-- 4

ment In favor of this attltudo is that possibly competition may thereby
be compelled between manufacturers and dealers in different patented '
artioles or in articles manufactured undor tho same patent. This
argument was answered by the Circuit Court of Appeals of the
Seventh Circuit In the ralsin-soed- er case above mentioned:

"Over and above an absolute monopoly, created by law CI. a., by the
patent laws) how can there be a further and an unlawful monopoly In the
same thing? If plaintiff were tho tola maker of Orant tires, how could plain-
tiff's control of prices and output Injure the people, deprive them of some-
thing to which they have a right? Is n greater Injury or deprivation In-

flicted U plaintiff authorizes a combination or pool to do what plaintiff caa
d directly? To aay yea means that substance Is disregarded, that mere
woraa eonfer upon the people some sort of a right or Interest counter to the
monopoly, when by the terms of the barratn the people agreed to claim none
until Grant's deed to them shall have matured.

More suoo Inertly and absolutely conclusively, this argument
was disposed ot by Mr. Justice MoEonna, speaking for the Supreme
Court of the United States In tho "Paper Bag case," hereinafter
quoted, when he declared:

"At ts the suggestion that competitors are excluded from tbs use of th
new patent, we answer that exclusion may be tald to have been the very es-
sence of the right conferred by the patent."

Perhaps the contrary notion might never have been thought of,
except for the decisions of the Supreme Court of the United States
In the 'Copyright case," in 1908, and In tho "Proprietary Medicine
case' in 1911.

In the 'Copyright case, "the Supreme Court hold that a book pub-
lisher could not provent a book-sell- from selling a copyright novel
for less than a stipulated prioe, merely by printing in the book a no-

tice that "no dealer is licensed to sell it at a less price, and a sale
at a less price will be treated as an infringement of the copyright."
In that case, however, the Supremo Court was careful to state that
"there are such wide differences between the right of multiplying and
vending copies of a production protected by the copyright statute
and the rights secured to an inventor under tho patent statutes,
that the cases which relate to the one subject aro not altogether con-
trolling as to the other, Tho Supreme Court expressly declared
that nothing in its declaim should be treated as an indication of Its
view "as to what woul I be the ttghts of parties in circumstances
similar to the present case under tho patent laws. " In the "Proprie-
tary Medicine case," tho Supreme Court held that 'the arrangement
was unenforceable, by which tho manufacturer of the proprietary
medicine sold proprietary medicines to such jobbers only as agreed
with the manufacturer to maintain certaiu fixed prices for all sales
by all wholesale and retail dealers, whether purchasers or sub-
purchasers. The Supreme Court, in this case also, was careful to
state that rights which the patuit laws might secure were In no way
involved or determined bv this decision; No warrant, therefore,
for abridging tho rights of a patent-own- er is afforded by these de-
cision.

From what has preceded it Is apparent that the Supreme Court
of the United States has assumed nn interestlne nttltude regarding
the relation of the Sherman Anti-Tru- st Art to the patent laws.

In 1902, in a case, involving tho validity of contracts relating
to the manufacture and 6ale of harrows. Mr. Justico Pckham. speak-
ing for tho Court, begun tho discussion bv saving: "Tho first im- -'
portant and most matorial fact In considering this question is that theagreements concerned articles protected by letters patent of tho Gov-
ernment or the United States. " The owner of the patent, Mr. Justice
Peckham continued, was "tho owner of n monopoly recognized bv
the Constitution and by tho statutes of CongresH. An owner of a
(atent has tho right to sell it or to keep it : o manufacture the article

or to liconro others to mnnufartirre It; to poll such article him-se- lf

or to authorize others to sell it." Coming to the question as to
wVithor tho contracts in the cneo wore illegal under tho Sherman

Act, Mr. Justice Pockham said: .

The reneral rule is absnl-it- r freedom In th use or sale.of rlchts unt'j-l- ae

patent laws of the United States. Tl:ef v object of tiese laws Is
Monopoly, and the rule Is. wlvi tew ercpt!i,' 'hat any conditions whtilMe not In their very nature lllecal win re"-- - tn tMs kind of property,
Imrvscd by the patentee and agree t to by the ll't-nte-e for the rleht to manu-
facture or use or sell toe article, will be upheld 07 1.10 courts. The fact thatthe conditions It tne contracts keep up tue monopoly or tlx prices does not
render them Illegal.

"That ststute it. e.. fse Sherman Anti-Tru- Act) clearly does not referto that kind of a restraint of Interstate commerce wnlcn may arise from
reasonable anU legal conditions Imposed upon tue assignee of licensee of apatent by the owner thereof, restricting tne terms upon which the articlemay be used and the price to be demanded therefor. Such a construction
of the act. we hate no doubt, was never contemplated by Its framers."

Nothing which the Supremo Court of tho United States has since
aid modifies Its view above expressed. In 1007. the Supreme Court

quoted with approval its former opinion, and added: "It is unneces-
sary to consider how far a stipulation in a contract between the owner
of a patent right and tho purchaser from him of a machine manu-
factured under that right, that it should be used only in a certainway, will sustain an action in favor of the vpndor against tho pur-
chaser, incase of a breach of that stipulation." In 190S, the Supreme
Court elaborately discussed the rights of an owner of a patent, In
connection with a case relating to a patent for making paper bags.
The inventor in that case was shown to have taken out tho patont,
and to have refrained from making any use of the invention during
'he period of the patent. Counsel urged upon the Supreme Court
that an inventor was in tho position of a quasi trustee fop tho public,
and under a sort of moral obligation to see that the publlo acquires
tne right tothe free use of the Invention, as soon aa is conveniently
possible. The Supreme Court declared Its complete dissent from
tnis notion. Mr. Justice McKenna speaking for tho Court said:

"J?8 Inventor It one who has discovered something of value. It la his
absolute property. He may withhold a knowledge cf It from the public,arm he may Insist upon all the advantages and benellls which Uie statutepromisee to him whe discloses to the public his Invention.as to the suggestion that competitors were excluded from the use of
the new patent. e answer that excluslou may be said to have been the very
essence of the right conferred by the patent, as It Is the privilege of say ,owner cf property to use or not to use It. without question ot motive."

National Dangers Threatened By Curtailing
Patent Rights.

Perhaps the disrespect of patent rights, implied in the conten-
tions of tho Department of Justico and the changes In the patent
laws Proposed by Congress, would never havo arisen had not the
mistaken belief become general that patents covering Improvements
deserve less encouragement and protection than patents coveringpioneer Inventions. For tho future of American industries and the
welfare or the oountrv. it is hoped that a correct understanding of
tne racts a few of which have here been touched upon may speedily
correct this popular error.

Any proposal to restrict rights, hitherto deemed the fair due of
tne successful inventor, raises moro than a legal question. It raises
ino moral Issue, whethor tho Inventor who ban devoted his llfo to
increasing human information and woiraro, upon tho ossuranco or

w u? ,w0" Bet'led doclslous that havo long defined tho rewardsror nls labor and risk, should now bo deprived of tho rewards so
solemnly promised to him, which at best aro such inadequate com-
pensation for the service ho has rendered to tho community.

Any proposal to abridge tho rewards of Invention raises another
question. Involving the welfare and very existence of tho entire com-
munity, yith our expanding population nnd the incrcaevng loqulru-men- ts

and cost of living compelled by our advancing civilization,
we cannot contlnuo to maintain ourselves, muoh loss to improve our
condition, except by moro Intensive cultivation of the arts already
discovered. Leading Inventors assure us, and common observation
and experience support their view, that during tho next century the
new flows which invention may open must bo fewer and moro re-
stricted than those opened by the brilliant serios of pioneer Inven-
tions during the century just passed. Future Invention, therefore,
must be accomplished by harder offort, with shorter degree of
progress, and against greater obstacles, than have previously been
met. In education this fact has been plainly 'seen. Technical
schools to equip future genoratlona for tho harder struggle for ex-
istence awaiting mankind are everywhere being established. Phil-
anthropy also has a clear vision of the future. Foundatlrns to dis-
cover methods of bettering human conditions, to increaso tho eff-
iciency of humanitarian institutions and to help tho raco tocope with
Increasing difficulties of existence, uro being endowed on every
hand. Until recently, the only ngency at work In Ihe solution of
this great problem of civilization has been tho patent system. For
that purpose, the framers of the Constitution built the )atent system
Into the foundation of the Government; und, following the leader-
ship of Alexander Hamilton, four generations of statesmen and
jurists have brought It to its present dovclopmont. Whllo educa-
tion and philanthropy are juet beginning to roalizo tho magnitude
of this great purpose, and aro stretching their energies to tho utmost
to assist in this tromondotii task, what can be more reckless than to
cripplo the chlet force ciigaKod In this work?

Gilbert H. Montauub.
New York City.


